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DECLARATION OF THEODORE BOE- 1 
[No. 2:24-cv-00325-DWC] 
 

Leesa Manion (she/her) 
Prosecuting Attorney 
CIVIL DIVISION 
701 5th Avenue, Suite 600 
Seattle, Washington 98104 
(206) 477-1120 Fax (206) 296-0191 
 

The Honorable Judge David. W. Christel

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

PATRICIA COLE-TINDALL, in her official 
capacity as the King County Sheriff and KING 
COUNTY , a home rule charter

Plaintiff,

 vs. 

CITY OF BURIEN, a municipal corporation, 

Defendant.

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 2:24-cv-00325-DWC 
 
DECLARATION OF THEODORE 
BOE 

I, Theodore Boe, declare that:

1. I am over eighteen years of age.  I have personal knowledge of the facts contained 

in this declaration and am otherwise competent to testify to the matters in this declaration.

2. I am the Chief of the Burien Police Department (BPD), holding the rank of Major 

at the King County Sheriff’s Office (KCSO). My full time assignment is to lead the Burien 

Police Department and provide police services to the community as a result of an Interlocal 

Agreement (ILA) between the City of Burien and King County.  I have held this assignment 

since May 1, 2018. Attached hereto as Exhibit A is a true and correct copy of the ILA.

3. As the BPD Chief I report directly to the City Manager at the City of Burien, as 

well as the KCSO Patrol Division Chief.  All 44 BPD commissioned and professional personnel 
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are King County employees. We apply KCSO policies and expectations to BPD personnel 

because they are County employees.  The County also provides all training and equipment 

needed to police the City of Burien and the City pays an annual amount for this service.  Burien 

is one of the busiest precincts in KCSO and this has been true both before and after the City 

began enacting its general camping bans, in the form of ordinances.  Our deputies spend the 

majority of their shifts responding to 911 calls for service. This means we do not have capacity 

to provide continual management and oversight of conduct in encampments of unhoused persons 

that have been part of the community for the entire time I have worked with the City. My job 

requires that I take direction from the City on concerns regarding criminal conduct in the City, 

but it must be done in a way that is consistent with the County’s expectations of me and the law. 

4. Until 2022, I had limited challenges in addressing the unhoused persons living in 

Burien.  I worked collaboratively with the City Manager who was not focused on addressing 

homelessness as a crime. The only change in our approach to public camping between the time I 

was appointed Chief and 2022 was to implement the finding of the Martin v. Boise decision 

when contacting persons who were camping in a city park.  Burien’s ordinance prohibiting 

public camping in a park (the Park Ordinance) predates the Martin decision, but after Martin, we 

only enforced the Park Ordinance if there was no available shelter space on the date we 

contacted the person camping in a park.  We worked collaboratively with social service agencies

to provide information and access to services in the hope of helping the person find a better 

alternative to camping in a City park.  I believe this approach was successful because we were 

able to get compliance from those camping in the park when they voluntarily moved and we did 

not need to arrest anyone to achieve compliance.  I am aware of only one person in my time as 

Chief that was arrested for violating the Park Ordinance and that only occurred after multiple 
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warnings and outreach contacts, but even so, I believe the outreach was ultimately successful as 

this person eventually obtained permanent housing.   

5. In 2022, the City hired a new City Manager and the approach to unhoused persons 

began to shift.  I received regular requests to address the conduct of people who were camping 

near the downtown core, by the Library and City Hall.  Some of the conduct I was asked to 

address was not criminal, so I did my best to create clear expectations about what KCSO, as a 

law enforcement agency could do. One thing I have repeatedly stressed is the need to enforce the 

criminal code equally, to all Burien residents.  This approach was met with resistance by the City 

Manger who wanted to see an emphasis on criminal conduct such as drug use or possession 

against the persons camping in public spaces.  Prior to 2023, it was not a crime in Burien to 

camp in public spaces outside the park.  

6. In 2022, we began experiencing demands that the BPD enforce rules of conduct 

that were posted (but were not criminal code provisions) which put our deputies in a challenging 

place. As a law enforcement officers, we want to avoid contact that escalates into physical 

contact when there is no violation of a criminal law and so we use other tools to address conduct. 

We want to avoid escalation of a contact that includes physical force when there is no criminal 

conduct at issue and if there is no crime, or no crime we can lawfully arrest a person for, there is 

little we can do to address conduct. We try to identify underlying issues and connect people with 

services that we hope will address the conduct. We police in a community where some people do 

not have permanent housing available and have to find ways to exist without this basic need 

being met on a consistent basis. If we see behavior that indicates someone may need mental 

health services, we seek connections to address that issue; if we see substance use issues, we 

have other referrals we can make. Ideally, we are looking for ways to find reliable shelter, so that 
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it is not necessary to camp outside. To do this work humanely and fairly we rely on a variety of 

social service partners, good judgement of our deputies, and clear guidance on what is permitted 

and how we as a police agency respond.  

7.  My history of managing the BPD response to public camping dates back to 2018, 

when we first began enforcing the ban on camping in Burien parks, in light of the Martin v. 

Boise case. Although we had always attempted to enforce the ban on camping in public parks by 

asking people to leave and seeking voluntary compliance, we learned to incorporate the practice 

of determining whether the camping was due to a lack of permanent housing and, if so, we knew 

we could not arrest or take law enforcement action if that person did not have access to shelter.

8. We still treat camping in parks the same way.  Anyone camping in a park is 

advised that overnight camping in Burien Parks is prohibited.  We try to connect the person with 

options that could assist them and we avoid arrest if there is no other shelter space available for 

them. To my knowledge, there has been only one criminal arrest for camping in parks since 

2019.  That arrest occurred after multiple efforts to gain compliance through alternate housing 

options. I do know that the person arrested was ultimately connected with options that resulted in 

him getting stable housing, so I also consider that case a success because he is no longer camping 

in public spaces and we helped him access shelter.  

9. In the Spring of 2023, I became involved in working with the City as it initiated a 

series of actions that resulted in the movement of unhoused people camping in Burien public 

spaces. Unhoused persons had gravitated to an area bordering the KCLS Library in downtown 

Burien and the Burien City Hall. This space has the advantage of public restrooms and the warm, 

dry library space during Library business hours, to avoid harsh weather conditions. The City 

advised that it wanted to remove the unhoused persons camping in this space. I had hoped the 
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City would identify an alternate location where camping would be permitted, because I knew 

that shelter space was in short supply and generally unavailable in the City.  There is some 

limited space for women and children at Mary’s Place. I understood that the City could choose 

this path of dealing with unwanted public camping, but I was concerned that it would not address 

the problem and that the City might seek a level of involvement from the KCSO that I could not 

support. 

10. When the Library/City Hall encampment was cleared by the City, BPD did help 

with notification and warning to the campers.  We tried to get some of the campers connected 

with caseworkers and services so that they could avoid the planned removal. I advised the Ctiy 

that we could be in attendance and respond to any criminal conduct, but the KCSO could not be 

directly involved in the removal of people or taking their personal items when the space was 

cleared. There were a few open areas owned by the City and most campers relocated to a vacant 

City lot a short distance away.   

11. In May of 2023, I had discussions with the City and knew that the City anticipated 

the campers would move to the vacant lot that had been used as an unofficial dog park.  The City 

had been pursuing the use of BPD to clear campers from public spaces and, because that was not 

a crime at that time, we declined to do that.  The City decided to lease the lot, for continued 

public use as a dog park, and presumed that once it became private held by virtue of a lease, 

campers could be criminally trespassed from the lot.  I raised a concern about this plan and 

ultimately the County Executive’s Office issued a letter that explained why the County could not 

participate in this plan to criminally eject unhoused persons from the dog lot.  Attached to this 

declaration and marked as Exhibit B, is a true and correct copy of the letter from the Executive’s 

office to the City, advising that the County “did not believe this lease agreement can be used to 
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avoid the City’s constitution duties to unhoused persons.  As a result, until the City has identified 

alternative house arrangements for person who are camping at the City Lot location, the King 

Cunty Sheriffs Office (“KCSO”) cannot be part of any effort to relocate these unhoused persons, 

or to sanction them for staying at the City Lot Location.  Above all else, the KCSO must police 

our communities in a compassionate and constitution manner that complies with applicable law”. 

Because I had raised this concern about the legality of the City’s proposal with KCSO 

leadership, this put me in a difficult position with City leadership. However, I do have an 

obligation under the ILA to report departures from KCSO policies and procedures to my 

leadership team, and to seek guidance, which led to delivery of Exhibit B, from the County.  

12. The City did proceed with a plan to remove the campers from the dog park and most 

campers then moved to an area of Dottie Harper Park. At the time, it was unclear whether this 

area was actually designated as a park. This movement predated the general ban on public 

camping in Burien outside the parks, so campers were looking to find an open space that was not 

a park. In terms of enforcement, it was important to clarify the status of the space because we 

could not take police action if the location was not actually a park. Records I reviewed did not 

designate the space a park on GIS mapping, but the Burien City Attorney determined the GIS 

map was wrong and the campers were relocated from the Dottie Harper space after a 72 hour 

notice.  The majority of the campers them moved to a section of city right of way on SW 152nd

Street, near the Grocery Outlet Store.  Private businesses hired an outreach consultant and they 

relocated the campers from that location.  Rocks were placed along SW 152 to prevent unhoused 

from using the location again.  The campers then moved to a private lot near SW 120 St and 

Ambaum.  The private property owner requested their removal after several weeks.  When 

removed from that location the campers moved to a nearby section of right of way on Ambaum, 
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a triangle shaped section of public land in the middle of the roadway. The majority of campers 

then relocated to a local Church parking lot for approximately three months. When that space 

became unavailable, the campers returned to areas where there is access to basic supplies like 

water and restrooms, near the library. 

13. In September of 2023, the city implemented its Anti-Camping Ordinance 818 and 

shortly afterward updated it with Ordinance 827.  A true and correct copy of Ordinance 827 is 

attached to this declaration and marked as Exhibit C. Ordinance 827 created a new misdemeanor 

in the City, which the City wanted the KCSO to enforce. It provides: 

Section One. Section 9.85.150, entitled Unlawful Public Camping, of the Burien 
Municipal Code, is amended as follows. 
 
A. A person is guilty of unlawful public camping if that person uses nonresidential public 
property, as defined in this section, as a temporary or permanent dwelling, lodging, 
residence, or living accommodation, at any time between [10]7:00 p.m. and 6:00 a.m., 
except at places set aside, posted, or not explicitly prohibited [and posted] for such 
purposes by the Burien City Manager or designee, or by permit issued by the Burien City 
Manager or designee. Camping, dwelling, lodging, residing, or living on nonresidential 
public property shall not be permitted in Burien except during the times stated 
immediately above. 
14. The ordinance provided 30 days of notice and gave our deputies time to assist 

social service agencies serving the community to educate campers, so they would be prepared.  

The plan from KCSO’s perspective was to educate and remind campers of the pending change in 

the law. Service providers told us that we would be unable to find shelter for unhoused persons 

after 7 PM, as all shelter space is assigned long before 7 p.m.  That meant that if our deputies 

were contacted after 7 p.m., they could enforce other laws, but not the camping ban, because 

there was no shelter space to offer the campers at that hour.  KCSO was also prepared to assist in 

reminding campers to remove their belongings after 6 a.m. and we did this in collaboration with 

social services agencies, who could provide information on available shelter spaces during the 

day. We were able to help get the campers to remove temporary structures in the morning and 
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did not have to arrest anyone to achieve this result. 

15. During the time this ordinance was in effect, Burien officers under my command 

were continually addressing crime across the community within the limits of our resources.  My 

team also were meeting regularly with service providers to enlist their support in managing the 

behaviors of the campers.  I met with the city manager regularly to update him on the efforts and 

to communicate both the policy and the legal restrictions I have to comply with in deploying 

police officers.  The city manager put continual pressure on me to redeploy resources away from 

other public safety matters such as 911 calls and to address several non-criminal aspects of 

camping.  I requested he provide support for addressing non-criminal behaviors to prevent police 

from being responsible for managing camp rules. Instead, he made demands for continual and 

ongoing emphasis on the campers to identify criminal behaviors, which he then expected 

enforced through arrest.  He also made repeated calls to 911 to redirect patrol resources away 

from other matters in the city.  

16. In late February, 2024, the KCSO became aware that the City intended to revise its public 

camping ordinance. I advised Patrol Chief Jose Marenco that Burien sought aggressive criminal 

enforcement on the unhoused community camping in Burien and that the City intended to cancel 

its contract with REACH, a social service agency that had been assisting the KCSO in managing 

camp behaviors. The only other Burien funded service agency providing direct outreach had 

ended its service to Burien, when its contract expired in December 2023. The decision to 

proceed without the social service support caused concern for KCSO, because they have been 

important partners in managing the encampments. I provided the City Manager with my 

operational plan and expressed concerns with the City’s proposed plans. My general concern was 

many of the behaviors police were being asked to manage were not in the criminal code or we 
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would have to use the code disproportionately towards the unhoused to meet the city manager’s 

expectations.

17. On February 22, 2024, I received a copy of a map, which I forwarded to Chief Marenco. 

My understanding is that this was the first attempt to identify the places within the City where 

public camping would be banned, under the new anti-camping ordinance.  I also understood the 

expectation that KCSO was to enforce the new law, under the City’s the criminal code. Although 

the City Manager and City Attorney had given me access to a draft of the new anti-camping 

ordinance, I was told that it was privileged at the time and could not be shared with my 

leadership at KCSO.  So. I forwarded only the map to Chief Marenco. I was told that the new 

anti-camping ordinance would be planned for the March 18, 2024 council meeting and I assumed 

we would then have time to work through any concerns regarding the content.  I was, however, 

getting concerned that the draft I saw seemed to take a more expansive view where and how the 

anti-camping ordinance would be applied. I shared concerns with the City Attorney and City 

Manager.    

18. Contrary to the plan discussed with me, I learned that the City instead finalized its new 

anti-camping ordinance and posted the ordinance and related map on Friday, March 1, 2024, 

with the designation of an emergency ordinance, to be considered and subject to council action 

the following Monday, on March 4, 2024. A true and correct copy of Ordinance 832 and the 

associated map is attached to this declaration, marked as Exhibit D. This was a surprising and 

disruptive process, which left KCSO without a chance to evaluate the content of the new 

ordinance before it became effective as an emergency.  In reading the summary of factors that 

led up to the designation of an emergency, I noticed they were substantially different than the 

previous versions of the bill that were shared with me.  I saw assertions that I believe are not 
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consistent with the crime statistics I am aware of or present individual instances as if they are

trends.  An analysis performed KCSO Crime Analysis Unit demonstrated some increase in non-

violent crimes such as theft that appeared associated with unhoused communities living in 

groups.   

19. On Friday March 8, 2024, I received official word that the City is canceling the contract 

with its remaining social service provider, REACH. This leaves the City without anyone to 

manage the encampment and the non-criminal conduct that is not within the purview of the BPD 

to address. I am concerned that lack of camp management will actually create more conflict in 

the community and further tax the limited resources that are available to police the City of 

Burien. As indicated above, the deputies in Burien deal with one of the highest 911 call volumes 

in the County and do not have the capacity to respond to complaints about non-criminal conduct 

in encampments. They do not have the capacity to initiate arrests each morning if campers are 

not completely packed up at 6 a.m.  Given the scope of the map published by the City, the scope 

of enforcement for this new ban is significant. However, it is not clear how any unhoused person 

could determine where they are not supposed to pitch their temporary structures, because there 

are not signs designation prohibited camping zones, except for in the parks.  

 

20. The new ordinance puts my team in a place of enforcing a law that we question because it 

is so broad, and because it criminalizes conduct, and because I know the City expects criminal 

enforcement in all designated critical areas and buffer zones.  Are we now expected to patrol 

most of Burien looking for people with sleeping bags, blankets, personal belongings or other 

“indicia of camping” to evaluate whether they are exercising “nontransitory exclusive control” 

over the place they are resting?  The language in the new ordinance identifies this conduct as a 
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crime in most of Burien (as designated by the map) and at all times except for evening hours, if 

there is not shelter space available.  I communicated my concerns to KCSO leadership and on 

Friday, March 8, the KCSO leadership notified its personnel in Burien to refrain from enforcing 

the new camping ordinance, until the constitutionality of the ordinances could be resolved.  

21. On March 11, the City Manger met with me and could best be described as curt in his 

interaction. It is clear to me that he is angry that the County is challenging the ordinance and that 

he blames me for the sequence of events that culminated in the filing of this lawsuit.  He told me 

he would be demanding that I be removed as the City’s Chief.  I have dedicated my efforts to 

serving this community for 6 years as its Chief and I have done my best to serve and support the 

objectives of City leadership, while incorporating what I understand to be the legal authorities 

that apply to police actions directed at unhoused persons. I believe the demand that I be replaced 

by another Chief is directly related to me raising concerns and imposing limits on the scope of 

police actions directed at homeless persons in Burien. I have grown to love this community and 

it is upsetting to have this assignment taken away for doing what I not only believe is right, but 

what I think our courts expect me to do as a police leader in Washington.  

I declare under penalty of perjury under the laws of the United States and the State of 

Washington that, to the best of my knowledge, the foregoing is true and correct. 

DATED and SIGNED this ___ day of __________, 2024, in Burien, Washington.

 
      ________________________________ 
      THEODORE BOE 
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Dow Constantine 
King County Executive 
 

401 Fifth Avenue, Suite 800 
Seattle, WA  98104 
 

206-296-9600   Fax 206-296-0194 
TTY Relay: 711 
www.kingcounty.gov 

May 19, 2023 
 
Adolfo Bailon
City Manager
City of Burien
400 SW 152 St, Suite 300 
Burien, WA 98166
 
 
Dear City Manager Bailon and Council Members for the City of Burien: 
 
We are writing to express King County’s substantial concerns with the City of Burien’s plan 
to orchestrate the eviction of unhoused people currently camping on parcel number 
1923049254 (hereafter referred to as the “City Lot”), which is located on the Northwest 
corner of SW 152 ST and 6 AVE SW, Burien, WA.  We urge the City to reconsider its 
planned approach to this situation. 
 
The City Lot has been recently used as an informal dog park open to the public.  Many of the 
persons living on the City Lot were relocated from an encampment adjacent to the Burien 
Library and City Hall less than two months ago.  Although the City currently owns the City 
Lot, it has not identified housing alternatives for the persons who live there despite 
constitutional duties imposed on the City under federal law.  Instead, the City is attempting to 
circumvent those duties by entering a lease with a private party, who will maintain and 
continue the use of the City Lot as a public dog park while attempting to use criminal 
trespass to force unhoused persons from the premises.
 
We do not believe that this lease arrangement can be used to avoid the City’s constitutional 
duties to unhoused persons.  As a result, until the City has identified alternative housing 
arrangements for persons who are camping at the City Lot location, the King County 
Sheriff’s Office (“KCSO”) cannot be part of any effort to relocate these unhoused persons, or 
to sanction them for staying at the City Lot location.  Above all else, the KCSO must police 
our communities in a compassionate and constitutional manner that complies with applicable 
law.   
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Burien’s Relocation of Unhoused Persons from the Public Area Near the Library to the 
City Lot.  
 
The KCSO has been working on issues relating to public camping in Burien for many months.  
A significant encampment was located in the public area shared by City Hall and the Burien 
Branch of the King County Library System (“KCLS”).1  Initially, camping was not prohibited 
in this area.  However, in February 2023, the City and KCLS changed the rules governing the 
public area to prohibit camping.   
 
The KCSO participated in planning discussions with the City and KCLS to prepare for 
displacement of campers. From the KCSO’s perspective, the plan included providing notice to 
the campers and outreach to assist them in finding alternate housing. Chief Ted Boe worked 
with multiple agencies and City officials with a focus on locating alternate housing so that 
every displaced person would be offered a new housing location by the date that the 
encampment was removed. As the planned removal date neared, he expressed his concern to 
the City Manager about the lack of alternative housing and identified several locations where 
campers were likely to go, including the City Lot. 
 
 On March 30, 2023, Council Member Moore and Planning Commission Board Chair Schafer 
informed campers near the Burien Library about the vacant City Lot.  They advised campers 
that the property was unused, not currently slated for development, and not an official park.  
Campers at this location would thus be immune from forced removal, unless the City could 
find alternative housing or camping locations.  As a result of these representations, some 
campers agreed to move voluntarily, and City representatives assisted them in moving their 
belongings to the new location. The next day, other campers followed.  Although the City later 
issued a statement that city officials were acting as private citizens, and not in their official 
capacities, when they assisted the unhoused campers, it is not apparent that this distinction was 
clear to unhoused campers at the time of their relocation.  In short, the campers voluntarily 
relocated to the City Lot based on representations and actions from members of City’s Council 
and Planning Commission.  
 
On March 31, 2023, the remaining people living in temporary structures near the Burien
Library also relocated to the City Lot. Local charitable and social services agencies were there 
to assist, but none could offer housing. Long before March 31, the KCSO, through Chief Boe, 
collaborated with other community partners and County agencies to plan for the removal and 
seek alternative housing. There were attempts to get housing support from both the Regional 
Homeless Authority and King County Health through Housing. Additionally, the Executive’s 
Office began a search for suitable alternatives within the City and continues to do so.  Until the 
City’s leasing plan arose, it was the County’s belief that people camping on the City Lot would 
continue to reside there pending the search for suitable alternative housing.  
 
  

 
1 KCLS is a special use district separate from King County. 
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Planned Eviction of Unhoused Persons from the City Lot Through the Lease Scheme. 
 
On May 19, 2023, King County representatives had the opportunity to meet with the City 
Manager, Adolfo Bailon and Mayor Sofia Aragon, along with City Legal Counsel, Garmon 
Newsom. We discussed the City’s plans for the City Lot, which include a plan to lease the 
location to a non-profit entity that will continue to use the City Lot as a dog park and adjacent 
parking lot, which will remain open to the public. At this date, there are at least two dozen 
people residing on the City Lot, many of whom were relocated from the encampment on the 
public area adjacent to the Burien Library.  Last week, the Sheriff learned of plans to eject 
campers on the City Lot, following execution of a lease by the City to a third party. A 
preliminary, unsigned, copy of the lease proposes a lease to Community Animal Resource & 
Education Society, a non-profit organization, because of a “need for the parcel to revert back 
to its most recent use by the community as a dog recreation and relief area”. The lease area 
covers the premises where campers currently reside.  
 
During the May 19, 2023, discussions, City officials were transparent that they expect the new 
lessee of the public dog park to eject any campers from the City Lot.  Because the City contends 
that the City Lot would be considered private property under the lease (despite its mandated 
public use and actual public ownership), City officials believed that the Burien Police 
Department (which is entirely comprised of KCSO personnel) could force campers to leave the 
premises by issuing a criminal trespass citation, and potentially forcing the person to leave.  
 
The City officials believed that leasing the City Lot to a private party relieved them of any 
obligation to identify alternative housing, or a new location on city property for unhoused 
campers.  As a result, it is our understanding that the City has not found a location for housing 
those who would be ejected from the City Lot.  Although the City is able to identify locations 
where unhoused campers cannot reside, the City has been unwilling to designate areas where 
unhoused persons could go upon their removal from the City Lot.  During a second call with 
City officials on May 19, 2023, Counsel for the County Executive and Sheriff’s Office, 
encouraged the City to develop some plan to assist campers on the City lot to find alternative 
housing, or identified alternative camping locations.  
 
Because Federal Law Requires the City to Identify Alternative Housing and the Lease 
Arrangement Cannot Be Used to Evade this Constitutional Requirement, the KCSO 
Cannot Participate in the Relocation of Unhoused Persons From the City Lot. 
 
Because the City’s plan to relocate unhoused campers off the City Lot without offering 
alternative housing violates the Constitution, KCSO personnel cannot participate in this effort.  
The County’s True North Values also do not include forcibly ejecting homeless people who 
have no other housing available to them.  In accord with federal law, the County’s approach is 
to offer resources and direct campers to available housing. Sometimes people utilize alternate 
shelter housing and sometimes they move their campsite to a new location, but they cannot be 
subject to criminal penalties if they have nowhere else to go. The KCSO cannot cite anyone 
from this lot for criminal trespass, under these circumstances. The County is aware that it can 
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be time consuming and frustrating to seek out other options, but that does not change the 
County’s commitment to looking for a more humane approach to homelessness.
  
Under the circumstances outlined by City officials, the KCSO cannot participate in any plan to 
assist in the ejection of campers from the City lot.  The federal case law prohibiting the use of 
police to effectively criminalize homelessness is clear.  In response to a growing homeless 
population, the City of Boise enacted an ordinance that made it a misdemeanor to use its streets, 
sidewalks, parks, or public places as a camping place. Homeless individuals convicted of 
violating the ordinance challenged the constitutionality of the ordinance.  The Ninth Circuit 
agreed, holding that “the Eighth Amendment prohibits the imposition of criminal penalties for 
sitting, sleeping, or lying outside on public property for homeless individuals who cannot 
obtain shelter.” Martin v. City of Boise, 920 F.3d 584, 618 (9th Cir. 2019). The Ninth Circuit 
held “as long as there is no option of sleeping indoors, the government cannot criminalize 
indigent, homeless people for sleeping outdoors, on public property, on the false premise they 
had a choice in the matter”.  Id. at 617. 
 
More recently, the City of Grants Pass attempted to circumvent the ruling in the Boise case by 
passing anti-camping ordinances that only resulted in civil penalties for initial violations. 
Unauthorized campers could be issued an exclusion order from a City park, but if the person 
returned to a City park, they could be prosecuted for criminal trespass. The City argued that, 
because the penalties were civil, rather than criminal, the Martin ruling did apply. The Ninth 
Circuit disagreed: “The holding in Martin cannot be so easily evaded”. Johnson v. City of 
Grants Pass, 50 F.4th 787, 807 (9th Cir. 2022). The critical failing in the Grants Pass approach 
to homelessness was the use of civil citations issued for behavior the homeless could not avoid, 
followed by a civil park exclusion order and, eventually, prosecutions for criminal trespass. 
“Imposing a few extra steps before criminalizing the very acts Martin explicitly says cannot 
be criminalized does not cure the anti-camping ordinances' Eighth Amendment infirmity”. 
Johnson v. City of Grants Pass, 50 F.4th 808. 
 
The plan articulated by the City of Burien fails to meet the obligations identified in the Boise 
and Grants Pass decisions.  Although no case has yet addressed the use of a lease to avoid a 
municipality’s constitutional obligations, this approach is highly likely to meet with the same 
skepticism of the Grants Pass attempt to evade the holding in Martin. As is clear from the 
Boise analysis, a city has a constitutional obligation to offer suitable, available shelter space 
before utilizing police to eject homeless persons from public land. A lease that merely transfers 
technical control of a public space to a private party – explicitly to avoid constitutional 
obligations to unhoused persons – cannot possibly relieve a municipality of its constitutional 
obligations. 
 
The City Lot location is, and remains, a public facility even though the City is allowing a 
private entity to maintain the location as the City’s lessee. The City has plainly expressed its 
expectation that the lessee will indeed eject the campers from the City Lot and do so without 
any attempt to help with relocation to available housing for displaced persons. The City’s 
position that it has no obligation to offer such service once it signs a lease is troubling. King 
County cannot agree with this position.  
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The City can take any steps it chooses to take with its own land, but if it follows its current 
plan for the City Lot, it will be acting on its own.  The City should not expect that KCSO will 
exercise its police powers to eject anyone from the City Lot. In fact, given the decision to 
disregard the guidance identified above, the KCSO is unwilling to participate in planning an 
event intended to violate clearly established law. If the KCSO were to conduct itself in the 
same manner as the Grants Pass police department, it is a certainty that the County will be in 
the position of defending a civil rights lawsuit. Given the current state of federal law in this 
Circuit, there is a reasonable expectation of punitive damages arising from the City’s proposed 
approach.  The County will not put its law enforcement personnel in this untenable legal 
position.   
 
As commissioned law enforcement, the KCSO has an unquestionable responsibility to uphold 
the constitution.  In addition, the ILA reserves such policy and policing procedural decisions 
for the County. According to paragraph 5.1 and Exhibit C to the ILA with the City of Burien, 
policies and procedures used in providing law enforcement services are clearly within the 
County’s purview.  This includes policy decisions on when it is appropriate and constitutional
to eject a homeless camper from a public place.  This is in keeping with the County’s ownership 
of liability for the actions of its law enforcement personnel. Whenever police powers are used 
by the KCSO in its contracted policing of the City, it is the County who bears all liability for 
its personnel and therefore retains the sole authority on the appropriate policies and procedures 
in its police work.   
 
For all the foregoing reasons the County requests that the City of Burien  focus on working 
with the County to find a solution to identify alternative housing for unhoused campers rather 
than potentially criminalize homelessness in Burien.  
 
 
 
Sincerely, 
 
 
 
 
David J. Hackett 
General Counsel to King County Executive 
 
 
 
 
Erin Overbey 
General Counsel to King County Sheriff 
 
 
cc: Leesa Manion 
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CITY OF BURIEN, WASHINGTON 
  
 ORDINANCE NO. 827 
______________________________________________________________________________ 

 
AN ORDINANCE OF THE CITY OF BURIEN, WASHINGTON, AMENDING 
ORDINANCE 818 (AN ANTI-CAMPING OR ANTI-DWELLING ORDINANCE), 
PROVIDING FOR SEVERABILITY, AND ESTABLISHING AN EFFECTIVE DATE. 

______________________________________________________________________________ 
 
 WHEREAS, on September 25, 2023, during a regular council meeting, the council adopted 
Ordinance 818, prohibiting camping or dwelling on Burien property; 
 
 WHEREAS, while the ordinance has not yet taken effect, discussions concerning 
implementation have revealed that a few adjustments would enhance Burien and its partners� 
ability to effectively refer individuals to shelter and, if necessary, enforce the ordinance; and 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BURIEN, WASHINGTON, DO ORDAIN 
AS FOLLOWS:  
 
 Section One.  Section 9.85.150, entitled Unlawful Public Camping, of the Burien Municipal 
Code, is amended as follows. 
  

A. A person is guilty of unlawful public camping if that person uses nonresidential public 
property, as defined in this section, as a temporary or permanent dwelling, lodging, residence, or 
living accommodation, at any time between [10]7:00 p.m. and 6:00 a.m., except at places set 
aside, posted, or not explicitly prohibited [and posted] for such purposes by the Burien City 
Manager or designee, or by permit issued by the Burien City Manager or designee.  Camping, 
dwelling, lodging, residing, or living on nonresidential public property shall not be permitted in 
Burien except during the times stated immediately above. 

 
B. For this section, �nonresidential public property� means any street, sidewalk, Burien 

public park, or any other open area where Burien or another governmental agency has a property 
interest, including easements.  �Nonresidential public property� does not include apartments, 
houses, or other fixed residential living quarters owned or leased by Burien. 

C. Indicia of camping include but are not limited to bedding, cots, sleeping bags, tents or 
other temporary shelters, personal belongings storage, and cooking equipment use or storage. 

D. Unlawful public camping is a misdemeanor. 

E. A person is not guilty of unlawful public camping if there is no available overnight 
shelter when the person is on public property.  �Available overnight shelter� means a public or 
private shelter with available overnight space, open to individuals experiencing homelessness at 
no charge.  If the person cannot utilize an available overnight shelter due to voluntary actions 
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such as intoxication, drug use, unruly or assaultive behavior, or violation of shelter rules, the 
overnight shelter space shall still be considered available for this section.  

F. The City Manager shall have the permit authority noted above in addition to the 
emergency authority provided under BMC Chapter 2.75 and any other applicable laws, orders, 
rules, or equivalents. 

G. Given the sensitivity of this matter, the significance and impact of the unhoused, and 
the need to educate and inform the public, including the unhoused, this ordinance will take effect 
on November 1, 2023. 

Section Two.  Severability.  Should a court of competent jurisdiction find any section, 
paragraph, sentence, clause, or phrase of this ordinance, or its application to any person or 
circumstance, unconstitutional or otherwise invalid for any reason, or should any portion of this 
ordinance be pre-empted by state or federal law or regulation, such decision or pre-emption shall 
not affect the validity of the remaining parts of this ordinance or its application to other persons 
or circumstances. 

Section Three.  Edits.  For purposes of this ordinance, additions are underlined, and deletions 
are stricken with brackets around the deleted language. 

Section Four.  Corrections.  The City Clerk and codifiers of the ordinance are authorized to 
make necessary corrections to this ordinance, including, but not limited to, the correction of 
scrivener/clerical errors, references, ordinance numbering, section/subsection numbers, and any 
references thereto. 

Section Five.  Effective Date.  This ordinance shall be published in Burien�s official 
newspaper and take effect on November 1, 2023. 

ADOPTED BY THE CITY COUNCIL OF THE CITY OF BURIEN, WASHINGTON, AT A REGULAR 
BUSINESS MEETING THEREOF THIS 2th DAY OF OCTOBER 2023. 

CITY OF BURIEN 

______________________________ 
Sofia Aragon, Mayor 

ATTEST/AUTHENTICATED: 

______________________________ 
Heather Dumlao, City Clerk 
________________
Heather Dumlao, Ci

___________________ ____________ ______________
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Approved as to form: 

______________________________ 
Garmon Newsom II, City Attorney 

Filed with the City Clerk: September 27, 2023 
Passed by the City Council: October 16, 2023 
Ordinance No.: 827 
Date of Publication: October 20, 2023 

____________________________________ __
wwwwwwwwwwwwwwwwwwwsosssssssssss mmmmmmmmmmmmmmmmmmmmmmmmmmmmm II, C
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